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  IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 

TEZPUR, SONITPUR 

 

 

SESSIONS CASE NO. 281/2015 

GR CASE NO.720/2012 

U/s 147/448/436 of IPC 

 

State 

-Vs- 

  (1)  Md. Tafajul Seikh 

  (2)  Md. Jalal Khan 

  (3)  Md. Saidur Rahman 

  (4)  Md. Sahed Ali 

  (5)  Md. Abdul Motin 

  (6)  Md. Taibur Rahman 

  (7)  Md. Mubarak Ali 

  (8)  Md. Tohidur Islam 

  (9)  Md. Jahangir Khan and  

  (10) Md. Abdul Awal Khan  

 ------  Accused persons 

 

Present 

Smti Munmun B.Sarma 

      Asst. Sessions Judge 

        Tezpur, Sonitpur 

 

Counsel for Prosecution : Mr. N. K. Mishra, Addl. PP 

Counsel for Defence  :                                 Advocate 

   

 

Evidence  : 20-01-2016, 12-07-2016, 03-11-2016  & 30-01-2017 

Argument : 27-02-2017   

Judgment : 10-03-2017   



Page 2 of 7 

JUDGMENT 

1) On 28-03-2012, complainant Md. Abdul Kadir filed an FIR at Dhekiajuli PS stating 

inter-alia that on 25-03-2012 at around 8 a.m., the accused persons Md. Tafajul Seikh, 

Md. Jalal Khan, Md. Saidur Rahman, Md. Sahed Ali, Md. Abdul Motin, Md. Taibur 

Rahman, Md. Mubarak Ali, Md. Tohidur Islam, Md. Jahangir Khan & Md. Abdul Awal 

Khan with the help of some other unknown persons entered into his house unlawfully 

and assaulted his family members and looted cash amount of Rs.20,000/-. These 

culprits also torched 3 of the houses belonging to the complainant. It was also stated 

that complainant suffered a loss of around Rs.4,00,000/- because of the illegal acts of 

the accused persons. It was also stated in the FIR that as he face life-threat from the 

accused persons, due to fear he had to hide & therefore, there was delay in lodging the 

FIR.  

 

2) On receipt of the FIR, it was registered u/s 147/148/323/379/436 of IPC against 

the accused Md. Tafajul Seikh, Md. Jalal Khan, Md. Saidur Rahman, Md. Sahed Ali, Md. 

Abdul Motin, Md. Taibur Rahman, Md. Mubarak Ali, Md. Tohidur Islam, Md. Jahangir 

Khan & Md. Abdul Awal Khan. The police went to the place of occurrence and examined 

the available witnesses. Statements of the witnesses were recorded and medical 

examination of the injured was done. On completion of investigation, a prima facie case 

having appeared, the IO submitted charge sheet against accused persons Md. Tafajul 

Seikh, Md. Jalal Khan, Md. Saidur Rahman, Md. Sahed Ali, Md. Abdul Motin, Md. Taibur 

Rahman, Md. Mubarak Ali, Md. Tohidur Islam, Md. Jahangir Khan & Md. Abdul Awal 

Khan u/s 147/148/448/436 IPC to stand trial in open court.  

 

3) Cognizance of the offence was taken by Judicial Magistrate, 1st Class, Tezpur 

against the accused persons Md. Tafajul Seikh, Md. Jalal Khan, Md. Saidur Rahman, Md. 

Sahed Ali, Md. Abdul Motin, Md. Taibur Rahman, Md. Mubarak Ali, Md. Tohidur Islam, 

Md. Jahangir Khan & Md. Abdul Awal Khan. After appearance of the accused persons, 
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Judicial Magistrate, 1st Class, Tezpur committed the case to the ld. Sessions Judge, 

Sonitpur (Tezpur), and thereafter the case was made over to this Court for disposal. 

Accordingly, this Court took-up the trial of the case and considering the materials 

available on Case Record and Case Diary and prima facie case having appeared u/s 

147/448/436 IPC, charge was framed and the contents of the offence was read over and 

explained to the accused persons Md. Tafajul Seikh, Md. Jalal Khan, Md. Saidur Rahman, 

Md. Sahed Ali, Md. Abdul Motin, Md. Taibur Rahman, Md. Mubarak Ali, Md. Tohidur 

Islam, Md. Jahangir Khan & Md. Abdul Awal Khan, to which they pleaded not guilty and 

claimed to be tried. To prove the offence u/s 147/448/436 IPC against the accused, the 

prosecution side exhibited for documents & examined the following 9 witnesses- 

a) PW1 – Md. Abdul Kadir (the complainant)  

b) PW2 – Must. Musmina Khatun 

c) PW3 – Md. Saiful Islam 

d) PW4 – Md. Fazar Ali 

e) PW5 – Md. Mofijuddin 

f) PW6 – Md. Dayal Hussain 

g) PW7 – Must. Nasitan Nesa 

h) PW8 – Md. Kuddus Ali 

i) PW9 – Sri Manik Rajbonshi, IO of the case 

To substantiate his claim, defence examined three witnesses, same being, DW1 Md. 

Abdul Rashid, DW2 Md. Mustafa Kamal & DW3 Md. Ayub Ali. The accused person‘s case, 

as could be ascertained from cross-examination of the prosecution witnesses was that of 

total denial. 

 

4) The point for determination is as follows – 

(1) Whether on 25-03-2012 at about 8 a.m. the accused persons were rioting 

in and around the house of complainant Md. Abdul Kadir, thus, 

committing an offence u/s 147 IPC? 
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(2) Whether the accused persons, on or about the same day, time and place, 

committed house trespass by entering into the house of Md. Abdul Kadir 

in order to commit the offence of assault on the Md. Abdul Kadir and his 

family, thus, committing an offence u/s 448 IPC? 

(3) Whether the accused persons, on or about the same day, time and place, 

committed mischief by fire to the house of Abdul Kadir, thus, committing 

an offence u/s 436 IPC? 

 

DISCUSSIONS, DECISIONS & REASONS THEREOF – 

5) Heard arguments forwarded by the Ld. APP and counsel for the defence side. I 

have also gone through the materials available in the Case Record & the Case Diary. 

Thus, the charge is analyzed herein below in view of the materials available on record 

and the argument forwarded by both side.  

 

Offence u/s 436 IPC 

6) To prove this section against the accused persons it must be proved that they 

committed mischief by fire to the house of Abdul Kadir. Mischief has been defined in in 

s.425 IPC as follows - 

―425. Mischief.— 

Whoever with intent to cause, or knowing that he is likely to cause, wrongful loss or 

damage to the public or to any person, causes the destruction of any property, or any such 

change in any property or in the situation thereof as destroys or diminishes its value or 

utility, or affects it injuriously, commits ―mischief‖.  

Explanation .— 

It is not essential to the offence of mischief that the offender should intend to cause loss 

or damage to the owner of the property injured or destroyed. It is sufficient if he intends 

to cause, or knows that he is likely to cause, wrongful loss or damage to any person by 

injuring any property, whether it belongs to that person or not.  

Explanation 2— 

Mischief may be committed by an act affecting property belonging to the person who 

commits the act, or to that person and others jointly.‖ 
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7) In the present case, the complaint Abdul Kadir deposed as PW1 & claimed that 

accused persons torched 2 thatch houses & damaged and destroyed a tin house. Cross-

examination revealed that the incident happened because Rasid‘s son Zainal Abedin was 

kidnapped and when recovered, he named the complainant and few others as the 

kidnapper. He also stated that at the time of incident around 1000-1500 people 

gathered in their village & police also came. PW1‘s wife Musmina Khatun deposed as 

PW2 and she supported the case of the PW1. His nephew Md. Saiful Islam, who 

deposed as PW3, also supported PW1‘s evidence. PW3 also stated he tried to prevent 

the accused persons from torching the house but couldn‘t. PW1 Abdul Kadir‘s brother 

Md. Fajar Ali deposed as PW-4. Interestingly, he stated that as he was not present at 

the time when the houses were torched he do not know who torched the houses, 

however, he have not heard the names of the accused persons being linked with 

torching of the houses. Another interesting evidence is that of PW1 Abdul Kadir‘s father 

Md. Mofijuddin, who deposed as PW5. He stated that when the house was torched lots 

of people were involved & seeing the fire he also went and saw people gathering and 

police were also there. Prosecution had to declare the witness hostile as he denied that 

he told the police he saw the accused torch the houses. PW-6 Md. Dayal Hussain stated 

he didn‘t see the accused persons in that area at time of incident.  PW-7 Must. Nasitan 

@ Asitan Nesa & PW-8 Md. Kuddus Ali showed complete ignorance about the incident.  

 

8) If we look at the evidences of DWs, it is seen that all of them stated that after 

Abdul Rasid‘s son was rescued from kidnappers he named Abdul Salam, Barek Ali & 

Bahajudidn as his kidnappers. Hearing this, the gathered crowd of 1000s of people got 

agitated & decided to destroy and damage the house of those people and the mob 

gathered and damaged the house and the residents had to flee. In the process someone 

from the mob torched the house of Kadir. The DWs further stated that the accused 

persons are not the people who torched the house of Kadir.  
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9) I have given the matter considerable thought and minutely went through the 

evidences of all the witnesses. Criminal jurisprudence is based on ‗beyond all reasonable 

doubt‘ and as could be seen from the evidences of the witnesses, mainly the PWs that it 

cannot be said with complete conviction that the accused persons are the culprits who 

torched the house of the complainant. Thus, in view of the given facts I hold that 

prosecution failed to prove the guilt of the accused u/s 436 IPC beyond all reasonable 

doubt. 

 

Offence u/s 448 IPC 

10) To prove this section against the accused persons it must be proved that they 

entered the house of Abdul Kadir with the intention to commit an offence.  

 

11) Complainant Abdul Kadir deposed that the accused persons entered his house & 

looted the household articles worth Rs.20,000/- and also assaulted him and his family 

members. His wife PW2 Musmina Khatun & nephew PW3 Md. Saiful Islam also 

supported PW1‘s claim. However, PW1‘s brother PW4 Md. Fajar Ali & father PW5 

Mofijuddin didn‘t support the prosecution case. Independent witnesses PW-6 Md. Dayal 

Hussain, PW-7 Must. Nasitan @ Asitan Nesa & PW-8 Md. Kuddus Ali also stated that 

they didn‘t see the accused during the incident.  

 

12) Thus, due to lack of corroborative evidences, I hold that prosecution failed to 

prove the guilt of the accused u/s 448 IPC beyond all reasonable doubt. 

 

Offence u/s 147 IPC 

13) S.147 IPC is the punishment section for the offence of rioting. Rioting has been 

defined in s.146 IPC as, ―Whenever force or violence is used by an unlawful assembly, 

or by any member thereof, in prosecution of the common object of such assembly, 

every member of such assembly is guilty of the offence of rioting.‖  
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14) As seen during discussions of the prior charged sections that except for the 

complainant & his wife and nephew none of the prosecution witnesses supported the 

prosecution case. The evidence of these witnesses becomes shaky because complainant 

& his brother were indicated in the kidnapping case of Rashid‘s son, and therefore, 

corroborating evidences & independent witnesses must support evidence of these 

witnesses. However, even the complainant‘s own father, brother and 3 independent 

witnesses didn‘t state a single word regarding the accused persons being involved. 

Hence, I hold that prosecution failed to prove the guilt of the accused u/s 147 IPC 

beyond all reasonable doubt. 

 

15) For all the forgoing reasons I hold that the accused Md. Tafajul Seikh, Md. Jalal 

Khan, Md. Saidur Rahman, Md. Sahed Ali, Md. Abdul Motin, Md. Taibur Rahman, Md. 

Mubarak Ali, Md. Tohidur Islam, Md. Jahangir Khan & Md. Abdul Awal Khan are not 

guilty of the offences u/s 147/448/436 IPC. They are acquitted on benefit of doubt and 

set at liberty. Bail bond is cancelled and the bailor discharged.  

 

 Judgment is sealed, signed and delivered on this the 10th March‘2017. 

 

 

(Munmun B.Sarma) 

Asstt. Sessions Judge 

     Tezpur, Sonitpur  

 

 


